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1 Walter Bagehot observed in 1867 what every student of the
English constitution has since been told, that the English constitution is
unique in it not having a written document from which one might learn
about its scope and features. Bagehot’s book went beyond describing
what that unwritten constitution was, and more importantly, analysed
what made it unique apart from its invisibility. He compared the English
constitution with other major constitutions, such as that of the US and
France. His analysis on these was short, precise and illuminating. He
described the flexibility of a cabinet constitution, such as the English
constitution, to respond swiftly to national emergencies when the
“people can choose a ruler for the occasion”, and cited the example of
the Crimea crisis when the entire cabinet, able as it was, was replaced.
He said of the US constitution:'

But under a presidential government you can do nothing of the kind.
The American government calls itself a government of the supreme
people; but at a quick crisis, the time when a sovereign power is most
needed, you cannot find the supreme people. You have got a Congress
elected for one fixed period, going out perhaps by fixed instalments,
which cannot be accelerated or retarded — you have a President chosen
for a fixed period, and immovable during that period: all
arrangements are for stated times. There is no elastic element,
everything is rigid, specified, dated. Come what may, you can quicken
nothing and retard nothing. [emphasis in original]

2 Bagehot thought that the success of the English model lay in the
existence of the monarchy and the aristocracy, and more importantly,
the reverence the people had for them. He believed that although the
monarchy and the aristocracy had yielded much of their former power,
the nation, marinated in the customs and the conventions of the English
way of life, ensured that England was the only place in which the English
model could function efficiently, or at all; whereas it had been copied,
with varying degrees of failure, by many nations. He further explained
that the “mystic reverence” for those two institutions cannot readily be

*  Oxford World Classics, 2009.
1 Walter Bagehot, The English Constitution (Oxford World Classics, 2009) at p 23.
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replicated: “You might as well adopt a father as make a monarchy.” His
optimism in the efficacy of the English constitution was obvious in his
comparison of it with the French and US models. His description of the
system of monarchy and parliament and their role in the English
constitution was vivid and imaginative.

3 Bagehot stoutly defended the monarchy, though referring to the
Queen (Victoria), ironically, as “a retired widow” and her son and heir
as “an unemployed youth”; he saw the monarch as a clear and
indispensable symbol — a ruler the nation can imagine, a reference to the
French when asked whether they preferred to be governed by Napoleon
or the assembly, replied that they preferred one man they can imagine as
opposed to the many they cannot. It was not just any monarchy that
would work for the English; Bagehot believed that when “a monarch can
bless, it is best that he should not be touched. It should be evident that
he does no wrong. He should not be brought too closely to real
measurement. He should be aloof and solitary”’ A constitutional
sovereign has only three rights — “the right to be consulted, the right to
encourage, and the right to warn”. A wise monarch, Bagehot suggested,
would not have wanted more.

4 Bagehot saw a similar usefulness in the House of Lords but
recognised that it was no longer a house of “directors” but had become
ahouse of “temporary rejectors and palpable alterers” It remained
a barometer of public sentiment — “so long as many old leaves linger on
November trees, you know that there is little frost and no wind; just so
while the House of Lords retains much power, you may know that there
is no desperate discontent in the country”’ As an overseer of the
mistakes of the age and to see what that age overlooked, the House of
Lords would have fulfilled the invaluable role of legislative critic.
Bagehot, however, questioned whether that house was such a critic:
“Being a set of eldest sons picked out by chance and history, it cannot be
very wise.” His criticism of the House’s judicial function has proven
prescient in the light of the Reform Act of 2005. He wrote: “The
supreme court of the English people ought to be a great conspicuous
tribunal, ought to rule all other courts, ought to have no competitor,
ought to bring our law into unity, ought not to be hidden beneath the
robes of a legislative assembly.”"

5 The House of Commons and the Cabinet are the true rulers.
“The whole of English politics is the action and reaction between
Ministry and the Parliament. The appointee strives to guide, and the
appointors surge under the guidance” While its main function is to

2 Walter Bagehot, The English Constitution (Oxford World Classics, 2009) at p 45.
3 Walter Bagehot, The English Constitution (Oxford World Classics, 2009) at p 83.
4 Walter Bagehot, The English Constitution (Oxford World Classics, 2009) at p 96.
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govern, Bagehot expounded other important functions of the House of
Commons, namely, to express the mind of the people; a teaching
function (“teaching us what we do not know”); an informing function
(“making us hear what we otherwise should not hear”); and lastly,
a legislative function. All in, he concluded that the “greatest defect of the
House of Commons is that it has no leisure”’

6 One of the finest chapters in the book is the chapter on “Checks
and balances”. Here his illuminating account of the English system is
contrasted against the cumbersome and awkward system adopted by the
US, who, Bagehot thought, believed that they (the Americans) had
copied the English when in fact they had created a contrast. The English
system best enables the singleness and unity that are acknowledged to be
eminent values in a political system. Without the lumbering process of
a federal government, the English constitution was “framed on the
principle of choosing a single sovereign authority, and making it good”.
It has the virtue of minimising selfishness and caprice inherent in the
party spirit of a parliamentary system of government.

7 Professor Miles Taylor declared in his introduction to this
edition of Bagehot that: “Walter Bagehot’s The English Constitution
(1867) was not the first word on the subject written in the 1860s. Nor
has it proved the last, or even the most enduring. But it remains the
best.”* Bagehot’s main rival, A V Dicey’s Introduction to the Study of the
Law of the Constitution, first published in 1885, remains in print. The
test of endurance is not over, but Bagehot’s insight and the quality of his
prose are matchless.

5  Walter Bagehot, The English Constitution (Oxford World Classics, 2009) at p 86.
6  Walter Bagehot, The English Constitution (Oxford World Classics, 2009) at p vii.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.3
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 1200
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 1200
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


